Judge Dismisses VHS Fish Virus Lawsuit

In a cookbook fashion Federal Judge James Rosenbaum ruled to dismiss our complaint against the US Coast Guard and the USDA Animal and Plant Health Inspection Service (APHIS) division. Our suit alleged their failure to enforce federal statutes to prevent the spread of this pathogen into Lake Superior. 

In the Complaint we asked the Court to rule that the defendants’ failure to enforce their own regulations in the National Invasive Species Act and the Animal Health Protection Act as arbitrary and capricious and therefore unlawful. 

In response the defendants filed a Motion to dismiss our complaint stating that the Court lacked jurisdiction and that we lacked standing required to bring the case to court. 

In retrospect, the cards were stacked against us. In his ruling the Judge called our effort to prevent the spread of VHSV “prophylactic” in an unfortunate choice of words. We do not view Lake Superior as a den of iniquity. Our complaint carefully documented the march of this disease through the lower Great Lakes. It also drew upon the agencies’ own acknowledgement of the imminent problem for the lake. 
None of our claims met his interpretation of what constitutes jurisdiction for the Court and standing for the plaintiffs in our actions against a federal agency. In his view they have unfettered “sovereign immunity” and may act at their own discretion to enforce federal statues that do not expressly waive immunity. 

On standing, per the Judge, we have none. We have not yet been affected by the virus! The fact that the Lake is full of other invasive species transported by ships’ ballast water was conveniently ignored. In other words, we would need to get sick before the doctor gave us an inoculation! In this case we were asking for treatment of ships’ ballast water. The Judge even speculated that there may be an “unknown antiviral component” in the lake preventing the spread of VHSV! If this were true, would not the lower lakes also have been inoculated by these medicinal waters flowing from Lake Superior?
Our co-plaintiffs along with ourselves have decided that an appeal of this ruling is probably not warranted due to the expense involved plus the significant hurdles protecting the USCG and APHIS from taking any effective action in preventing the spread of VHSV. The endless stream of the 90 or so other aquatic invasive species into Lake Superior will continue replenishing our supply. We will press for ballast water treatment as the only effective means of solving this problem and the sooner, the better. 
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